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Mr. Chairman and members of the committee, I am Bill Engberg, Legal Counsel for Associated School Boards of South Dakota, a private, non-profit organization representing more than 950 South Dakota school board members, the 161 school districts they govern and the children they serve. I appreciate the opportunity to participate on this hearing on HB 1279, an act to require school districts to develop a policy to prohibit bullying and harassment. 
As ASBSD’s legal counsel, I am involved in our school district policy services, meaning I regularly and routinely work with local administrators and school board members on researching, developing, revising and implementing local school district policy. ASBSD has provided districts with model harassment and bullying policies, and has also provided continuing education to administrators and school board members on the topics.  
I can tell you with confidence that South Dakota school districts care deeply about student and staff safety and are aware of the harmful effects of bullying. South Dakota school board members believe that local school board members should adopt comprehensive wellness policies, including local policies that prohibit bullying and harassment (see below). 

To be clear, our testimony today is not against the concepts contained in HB 1279. However, on behalf of our members, we do have serious concerns about this specific piece of legislation and the language it contains. On behalf of the state’s school board members, we ask that you consider this specific legislation separate and apart from the issue of bullying. 
I. STANDING POSITION OF SCHOOL BOARD MEMBERS
South Dakota school board members, the locally elected officials charged with upholding federal and state laws and providing governance leadership for local K-12 school districts, have adopted a standing position on student wellness, which includes the following language: 
“Local school boards should work with community stakeholders to promote policies and practices that encourage and enable wellness, including healthy food choices, nutrition education, regular physical activity, and a coordinated approach to addressing health. Comprehensive local policy includes multiple aspects of student well-being, including drug resistance, suicide prevention, violence prevention and all forms of bullying.” 
II. TEXT OF HB 1279  

Members of the committee, we believe the text of HB 1279 contains ambiguous language that, when put into state law, becomes difficult to interpret and enforce at the local level. We believe this language, while well intended, could have unintended consequences for South Dakota school districts and expose school districts to legal liability, particularly when trying to adapt this language across 161 school districts in 161 local communities. 
SECTION ONE: 
On page 1, line 4, of the printed bill, HB 1279 includes the terms “physical hurt” and “psychological distress”. These terms are vague, and, in the unfortunate event that a school district would have to defend itself in court, the phrases would be a point of legal contention because they are relative. 

Are they to be interpreted from the perspective of the alleged victim or from the point of view OF the administrators trying to determine whether bullying has been occurred? How does a person determine “physical hurt” – does there have to be physical marks? How does someone determine the “psychological distress” of another individual? How would either of these definitions be applied to athletic activities? Does a cramped muscle experienced during a physical drill during basketball practice constitute as “physical hurt”? If a student loses a spot in the starting line up, does it cause “psychological distress”? 
Staring on page 1, line 8, and extending to page 2, line 2, of the printed bill, HB 1279 includes the definition local schools would be required to place into school district policies. This language, too, is unclear. 

On page 1, line 8, of the printed bill, HB 1279 uses the phrase “threatening use of data or computer software” to define harassment. In today’s era of social networking sites the phrase is, at best, open to multiple interpretations and is relative to the individual being harassed. 
On page 1, line 11, of the printed bill, HB 1279 uses the phrase “reasonable fear of harm” to define harassment. Again, the term is vague and relative. Without question, a first grader’s “fear of harm” is entirely different than a high school senior’s “fear of harm”. Who determines if the “fear of harm” is “reasonable” – a school board, an administrator, a teacher, a student or a parent?

On page 1, line 12, “reasonable fear of harm” is extended to include “damage to his or her property.” This legislation not only applies to students, but to school staff as well. Keep in mind that teachers, after obtaining continuing contract, are deemed to have a property right to their job. This language, combined with other language that defines harassment as “written or verbal communication” could be agued to suggest that a negative written performance evaluation can be, under HB 1279, considered harassment.
On page 2, lines 1 and 2, of the printed bill, HB 1279 includes the confusing phrases “substantially interferes” and “substantially disrupts”. What are the legal standards applicable to those phrases? How would you suggest a local school board or administrator distinguish between a situation that “substantially disrupts” versus a situation that just disrupts to a lesser degree?
Furthermore, the definition of harassment included in HB 1279 is unclear as to whether sub-parts 1 through 3 are inclusive or exclusive. Has harassment occurred when a situation breaches only part 1, or must it satisfy parts 1 through 3? 

Starting on page 2, line 3, of the printed bill, harassment is further expanded to include “retaliation” – including “retaliation” against a claim of bullying or harassment that “is not made in good faith”. “Retaliation” is not defined in HB 1279, and is vague. It is also unclear how a local school board or an administrator could handle multiple false harassment claims made by one student against another student. Multiple false claims of harassment by could “substantially interfere” with student performance or “substantially disrupt” the orderly operation of a school. What happens at the local level when false claims of harassment become a form of harassment?
SECTION TWO: 

Section 2 of HB 1279, beginning on page 2, line 7 of the printed bill, includes the requirement that all school districts adopt a harassment policy by Dec. 1, 2009. Other than the mandate to adopt a policy, we find no problems with this section. In fact, should this Committee decide to pass legislation requiring local school districts to adopt policies prohibiting bullying and harassment,  the language in Section 2 is all that is required. 
- continued - 
SECTION THREE:
Section 3, beginning on page 2, line 15, and extending to page 3, line 4, of the printed bill, includes the required elements of the mandated local district policy. This section contains broad and unclear language that would be placed into local school district policies statewide. 
On page 2, line 19, HB 1279 requires that the policy contains a description of the “type of behavior expected from each student and employee.” That is an all-encompassing statement, not exclusive of bullying, and could include several pages within a policy. 
On page 2, line 23, HB 1279 states that policies must include a provision to report anonymously. Later, on lines 23 and 24, states that disciplinary action “may not be based solely on an anonymous report.” Does that mean if an anonymous report leads to an investigation, and the investigation concludes that bullying is occurred, an administrator must seek out and identify the source of the anonymous report before commencing a disciplinary action? 

On page 3, line 1, HB 1279 requires “prompt investigation and response” to any bullying report. What constitutes “prompt”? Is it four weeks, four days, four hours, four minutes? The local school board and administration would be required to define “prompt” – but “prompt” can be a relative term and subject to question if a district is ever faced with the unfortunate situation of defending itself against a legal action. 

On page 3, line 4, HB 1279 requires school districts to extend bullying policies outside the physical structures of the district and into locations that may be several hundred miles away. While school districts should ensure appropriate student supervision when possible, this provision borders on turning school personnel into law enforcement agents and may be difficult to implement. 
SECTION FOUR:

Starting on page 3, line 5, and extended to page 4, line 1, of the printed bill, HB 1279 outlines several permissive provisions that may be included in local school district policy. Though labeled as permissive, this is an instance in which, for all practical purposes, “may” becomes “shall.” Exclusion of these provisions in any local school district policy would expose a district to liability from claims that a district was negligent or remiss in developing the local bullying and harassment policy. These permissive provisions should not be included in the legislation or state law. 

Even the permissive parts of the legislation contain terms that may be confusing or open to liberal interpretation. 

Subsection 1, for example, suggests school districts may define whether they have jurisdiction in any given case of harassment. This subsection appears to contradict with Section 6 of HB 1279 (page 4 lines 7 to 9) that assigns nearly unlimited location and timeframe to the scope of harassment and bullying. 

Subsection 2 suggests “immediate” notification of parents or guardians. What does “immediate” mean? In today’s world of rapidly expanding communication channels, would a district have to use the most “immediate” means available? 
Subsection 3 suggests referring victims and perpetrators for counseling, and may conflict with South Dakota Codified Law 13-32-3 which requires parental notification before referring students to counseling. 

Subsection 4 suggests reporting all incidents to the local school board. Does the term “incident” mean reported, investigated or confirmed? The provision could also infringe on student privacy rights, particularly in smaller communities where the situation could easily identify the student or students involved. 

SECTION FIVE:

Section 5, starting on page 4, line 2, of the printed bill, indicates that school personnel are “immune from any cause of action for damages arising from failure to remedy the reported incident”. 
- continued - 

While the language is well intended, the immunity granted would likely be challenged in state court. And, even if found constitutionally permissible, would only apply to South Dakota courts because the state cannot grant immunity to provisions found to be against violations of federal law or the U.S. Constitution. Given that federal law includes protections against harassment, immunity is not assured and could place liability upon school employees. 

SECTION SIX:

Section 6, found on page 4, lines 7 to 9, of the printed bill, places unlimited jurisdiction on school district harassment policies. By stating “physical location nor the time of day” may be used as a defense to any discipline, it requires school districts to police a host of electronic communication avenues. 

Investigation into any matter involving electronic communication could invoke invasion of privacy or freedom of speech lawsuits – claims that carry the protection of federal law and could find school districts and school administrators answerable for damages. 
For example, if an administrator must confiscate a cellular phone as part of an investigation, and the phone contained images of a private or personal nature, the student could allege that – irrespective of the harassment investigation – the administrator violated his or her right to privacy and file suit in federal court. 

III. ITEMS NOT INCLUDED IN HB 1279 

While we have raised what we believe are legitimate concerns relative to the text of HB 1279, we also find the legislation to be incomplete in some ways. These omissions, we believe, could lead to unintended consequences. 

For example, the definition does of bullying and harassment includes provisions for who is being harassed, but does not limit who may be considered a perpetrator of harassment. Local policies often detail types of harassment, including “student-to-student,” “staff-to-student,” “student-to-staff,” and “staff-to-staff.” Excluding this language from the bill could imply that a parent – or some other adult – can fall under the provisions of bullying or harassment, particularly given broad definitions such as “psychological distress.”

The legislation does not include a statute of limitations, either. Would allegations and investigations of harassment or bullying need to be investigated 15 years after the fact? 
IV. CONCLUSION: STATEMENT IN OPPOSITION TO HB 1279 

ASBSD supports the local development of policies that prohibit bullying and harassment and believes, but we oppose the broad and prescriptive language in HB 1279. While every school district should take steps to ensure student safety and eliminate bullying, ASBSD recognizes that a bullying and harassment policies may need to take different forms in different communities.
While the concepts behind HB 1279 are just, the legislation is unclear and difficult to implement. Though many policies developed at the local level may already include provisions similar to those prescribed in HB 1279, placing the language into state law establishes a uniform expectation that would undoubtedly be settled in courtrooms and not in board rooms. Should this bill pass, a prosecuting attorney would have latitude to interpret not just local policy, but the intention of state law and the application of the law in various school districts throughout the state. 
In closing, ASBSD would like to once again make it clear that our opposition is to the legislation, and not to the prevention of harassment or bullying. Local school districts are sensitive to the impact bullying and harassment can have on students and staff. We appreciate the opportunity to raise our concerns with the language of HB 1279 and to participate in this important discussion. Should the legislature want to make a statement on the need for local policies preventing harassment or bullying, we suggest either amending the bill to remove all but section two, or, developing a resolution to encourage the development of local policies, similar to the action take on HCR 1006, which encouraged school districts to place Automatic External Defibrillators in schools.  
The language in HB 1279 must not be placed into state law, and we ask you defeat HB 1279. 
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